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General Findings

1. The following are the general findings that are sought from the Tribunal by the Tai Tokerau Claimants.  

Indigenous Flora and Fauna and the Environment 

2. That all indigenous flora and fauna (referred to as including associated biological and genetic resources of indigenous flora and fauna, and the habitats, ecosystems and environment of indigenous flora and fauna) within the respective rohe of Ngati Kuri, Te Rarawa and Ngatiwai were and remain ‘taonga’ which are guaranteed protection under Article II of the Treaty of Waitangi.

Biological and Genetic Resources

3. That the claimants are guaranteed tino rangatiratanga over indigenous flora and fauna in their respective rohe, including the taonga of associated biological and genetic resources of indigenous flora and fauna, on the basis that:

3.1 Biological and genetic resources are not new resources but are derivatives of the indigenous flora and fauna connected by whakapapa;

3.2 Biological and genetic resources are highly valued components of indigenous flora and fauna to Ngati Kuri, Te Rarawa and Ngatiwai  and in relation to which Ngati Kuri, Te Rarawa and Ngatiwai had traditional knowledge; and/or

3.3 Ngati Kuri, Te Rarawa and Ngatiwai have a right of development to their taonga including indigenous flora and fauna, which attaches to biological and genetic resources when technology develops which enables those resources to be identified and applied.

Kiore and Kumara

4. That the guarantee of tino rangatiratanga over indigenous flora and fauna in their respective rohe included and includes the taonga of the kiore and the kumara, on the basis that the kiore and the kumara:
4.1 Are particular examples of flora and fauna which were highly valued as taonga by Ngati Kuri, Te Rarawa and Ngatiwai prior to 1840;

4.2 Are species in relation to which Ngati Kuri, Te Rarawa and Ngatiwai have traditional knowledge, including their whakapapa connections to kiore and kumara, and knowledge and customs of sustainable use, and in relation to which Ngati Kuri, Te Rarawa and Ngatiwai exercised their tino rangatiratanga and kaitiakitanga.  
5. That Ngati Kuri, Te Rarawa and Ngatiwai were and remain today the kaitiaki of indigenous flora and fauna within their respective rohe, and have never consented to the relinquishment, or restriction of their kaitiakitanga, or the exercise of tino rangatiratanga with those taonga.

6. That the exercise of kaitiakitanga and tino rangatiratanga of Ngati Kuri, Te Rarawa and Ngatiwai with their taonga and the relationship with their environment includes the obligation and the corresponding right to protect, preserve, control, regulate, use, develop and/or transmit those taonga and tino rangatiratanga includes the right of kaitiaki to make and enforce laws and customs in relation to their taonga. 

7. That, in breach of the Treaty of Waitangi, the Crown has failed to recognise, protect and give effect to those rights and interests by implementing a legislative, regulatory and policy ‘blitzkrieg’ in the period 1975-2007,
 in relation to environmental, conservation and resource management which has had the effect of:

7.1 Alienating Ngati Kuri, Te Rarawa and Ngatiwai from their traditional role as kaitiaki over the indigenous flora and fauna within their respective rohe, and their relationship as kaitiaki with their environment; 
7.2 Restricting access to indigenous flora and fauna and the environment to the virtual exclusion of the kaitiaki rights and responsibilities of Ngati Kuri, Te Rarawa and Ngatiwai to protect, preserve, control, regulate, use, develop and/or transmit their taonga;
7.3 Failing to protect the customary knowledge and tikanga of Ngati Kuri, Te Rarawa and Ngatiwai to their indigenous flora and fauna and their environment.

Matauranga / Customary Laws and Practices / Taonga Works / Rongoa 

8. That the customary systems of knowledge or matauranga (including tikanga and reo) of each of the respective iwi of Ngatiwai, Te Rarawa and Ngati Kuri are taonga guaranteed protection under Article II of the Treaty of Waitangi, and include rongoa and the taonga works derived from matauranga.

9. That Te Tiriti o Waitangi/Treaty of Waitangi including the promises and undertakings made by the Crown at the time of the signing of Te Tiriti o Waitangi (including the so-called “Fourth Article”), reserved and guaranteed to Ngati Kuri, Te Rarawa and Ngatiwai the continued exercise of their customary laws and practices in relation to their taonga (including indigenous flora and fauna, rongoa, and taonga works);
10. That the Crown has failed to recognise, actively protect and give effect to those customary systems of knowledge or matauranga and those customary laws and practices, by implementing legislation, regulation and policy from 1975-2007, including (but not limited to) the areas of intellectual property rights, health services, education, science research and technology, and moveable cultural property, which has had the effect of:

10.1 Contributing to the ongoing erosion of customary systems of knowledge of the claimants;

10.2 Contributing to the ongoing loss and alienation of matauranga of the claimants into the public domain; 

10.3 Contributing to the ongoing loss of traditional and political institutional structures and knowledge;

International

11. That the Treaty guarantee of tino rangatiratanga extends to the Crown protecting at an international level, the rights and interests of Ngati Kuri, Te Rarawa and Ngatiwai in relation to their indigenous flora and fauna and their environment, matauranga and customary laws and practices, and the Crown has failed to recognise, actively protect and give effect to those rights and interests, and in particular (but not limited to): 
11.1 Entering into and ratifying the GATT:TRIPs agreement with no mechanism to protect matauranga Maori;
11.2 Failing to engage with Ngati Kuri, Te Rarawa and Ngatiwai to identify and protect their rights and interests as they relate to international agreements or instruments;
11.3 Failing to ensure that Ngati Kuri, Te Rarawa and Ngatiwai specifically, and Maori generally, have been adequately represented in international fora dealing with those rights and interests.
Taonga Specific Recommendations

12. The following are the taonga specific recommendations that are sought from the Tribunal by the Tai Tokerau claimants.  These are in addition to the general recommendations which would apply to all indigenous flora and fauna. 

13. Counsel notes that there may be some amendments to the Rohe Specific remedies after further consultation with the claimant iwi and after time to consider and respond to the Closing Submissions of the Crown.

Ngati Kuri

	
	Taonga
	Recommendations 

	1.
	Pupuharakeke
	The Crown formally recognise Ngati Kuri as a kaitiaki of the pupuharakeke within their rohe;

The Crown develop in partnership with Ngati Kuri a management plan for pupuharake that recognises and gives effect to the kaitiaki status and decision-making authority of Ngati Kuri;

The Crown provides all research it has undertaken on the pupuharakeke to Ngati Kuri.

	2.
	Kuaka
	The Crown formally recognise Ngati Kuri as a kaitiaki of the kuaka within their rohe;

The Crown develop in partnership with Ngati Kuri a management plan for kuaka that recognises and gives effect to the kaitiaki status and decision-making authority of Ngati Kuri, including the sustainable harvest of kuaka for their customary and traditional purposes.

	3.
	Kukupa
	The Crown formally recognise Ngati Kuri as a kaitiaki of the kukupa within their rohe;

The Crown develop in partnership with Ngati Kuri a management plan for kukapa that recognises and gives effect to the kaitiaki status and decision-making authority of Ngati Kuri, including the sustainable harvest of kukupa for their customary and traditional purposes.

	4.
	Toheroa
	The Crown formally recognise Ngati Kuri as a kaitiaki of the Toheroa within their rohe;

The Crown develop in partnership with Ngati Kuri a management plan for Toheroa that recognises and gives effect to the kaitiaki status and decision-making authority of Ngati Kuri, including the sustainable harvest of Toheroa for their customary and traditional purposes.

	
	Geographical Name changes
	The restoration of the tapu names of important landscapes within the rohe of Ngati Kuri (to be considered and agreed as part of the Ethical Framework of Resolution). 

	
	Parengarenga
	The Crown formally recognise Ngati Kuri as a kaitiaki of the Parengarenga sands;

The Crown develop in partnership with Ngati Kuri, and after further inter-Maori dialogue, a management plan for Parengarenga that recognises and gives effect to the kaitiaki status and decision-making authority of Ngati Kuri.

	
	All other indigenous flora and fauna within the claimant rohe and kaitiaki relationship with their environment
	Refer to general recommendations

	
	Matauranga and tikanga o Ngati Kuri
	Refer to general recommendations


Te Rarawa

	
	Taonga
	Recommendations 

	1.
	Kumara
	The Crown provide funding to re-establish the ethnobotanical garden at Mangere “Te Wao nui a Tane”;

The claimants be acknowledged as interim kaitiaki or trustees on behalf of all of Maori, of the surviving varieties of kumara returned from Japan in 1988, as listed in the table of kumara species.

	2.
	Kukupa
	The Crown formally recognise Te Rarawa as a kaitiaki of the kukupa within their rohe;

The Crown develop in partnership with Te Rarawa a management plan for kukupa that recognises and gives effect to the kaitiaki status and decision-making authority of Te Rarawa, including the sustainable harvest of kukupa for their customary and traditional purposes;

	3.
	All other indigenous flora and fauna within the claimant rohe and kaitiaki relationship with their environment
	Refer to general recommendations

	4.
	Matauranga and tikanga o Te Rarawa
	Refer to general recommendations


Ngatiwai

	
	Taonga
	Recommendations 

	1.
	Hauturu (Little Barrier Island)
	Restoration of ownership and management of Hauturu to Ngatiwai in recognition of their rangatiratanga and kaitiaki status;

Statutory recognition of Ngatiwai’s status as kaitiaki of Hauturu and its indigenous flora and fauna;

Change of name from Little Barrier Island back to Hauturu-a-Toi.

	2.
	Tawhitirahi/Aorangi (Port Knights Islands)
	Return to Ngatiwai ownership of Tawhitirahi and Aorangi;

The Crown develop in partnership with Ngatiwai a management plan for Tawhiti and Aorangi that recognises and gives effect to the kaitiaki status and decision-making authority of Ngatiwai;

Change of name back to Tawhitirahi and Aorangi.

	3.
	Kaikoura
	Return of ownership to Ngatiwai;

The Crown develop in partnership with Ngatiwai a management plan for Kaikoura that recognises and gives effect to the kaitiaki status and decision-making authority of Ngatiwai.

	4.
	Other Offshore Islands
	Refer to general recommendations.

	7.
	Kiore
	The Crown formally recognise Ngatiwai as a kaitiaki of the kiore within their rohe;

The Crown apologise to Ngatiwai for the loss of kiore suffered as a result of the eradication programmes;

The Crown provide resources and assistance to work with Ngatiwai to assist in the re-establishment of a population of kiore on one of the off-shore islands.

	8. 
	Tuatara
	The Crown formally recognise Ngatiwai as a kaitiaki of the Tuatara within their rohe;

The Crown develop in partnership with Ngatiwai a management plan for Tuatara that recognises and gives effect to the kaitiaki status and decision-making authority of Ngatiwai.

	
	Tohora
	The Crown recognise the rangatiratanga of Ngatiwai over the tohora and in particular that Ngatiwai have joint and equal authority and decision making over the tohora.

	9. 
	Tipori
	The Crown formally recognise Ngatiwai as a kaitiaki of the Tipori within their rohe.

	10.
	Pakiri Sands
	The Crown formally recognise Ngatiwai and in particular, the Hapu of Ngati Manuhiri as a kaitiaki of the Pakiri sands;

The Crown develop in partnership with Ngati Manuhiri a management plan for Pakiri that recognises and gives effect to the kaitiaki status and decision-making authority of Ngatiwai and Ngati Manuhiri.


General Recommendations – Towards An Ethical Framework for Resolution

14. The following are the general recommendations that are sought from the Tribunal by the Tai Tokerau Claimants.

Indigenous Flora and Fauna

15. That the kaitiaki rights and interests of Ngati Kuri, Te Rarawa and Ngatiwai in indigenous flora and fauna (including biological and genetic resources, and the habitats, ecosystems and the environment of indigenous flora and fauna) be recognised, actively protected, and given effect to, by recommend as set out below.

16. The Crown co-operate and engage with the Wai 262 claimants in the development and implementation of an agreed ‘Ethical Framework for Resolution’ as outlined in these submissions, for the purposes of agreeing to and implementing the following:

16.1 Effective and ‘strong’ partnership and co-management arrangements with Ngati Kuri, Te Rarawa and Ngatiwai in relation to all lands adminstered by the Department of Conservation within each of their respective rohe.  Those co-management arrangements would provide for:
16.1.1 Statutory acknowledgement of the kaitiaki status of the claimants and their relationship with their environment including statutory acknowledgement of the co-management arrangements themselves;

16.1.2 Equal decision-making authority in relation to the management of indigenous flora and fauna within each of their respective rohe, including the habitats, ecosystems and environment;
16.1.3 The incorporation of the customary knowledge, and customary laws and practices of Ngati Kuri, Te Rarawa and Ngatiwai into the decision-making processes regarding the control, use, development and management of indigenous flora and fauna within the respective rohe of the claimants;

16.1.4 Allocation of adequate funding on an annual basis to assist the claimants to fulfil their kaitiaki obligations under the proposed co-management arrangements;

16.1.5 Specific arrangements with the respective claimant iwi in relation to their taonga species as more particularised in the “Rohe Specific” section of these submissions. 

17. A recommendation that relevant government departments and Crown agencies, with responsibilities for management of flora and fauna:

17.1 Accord priority to traditional knowledge and customary practice issues of kaitiaki in their relevant policy and planning documents and identify work in the output plans agreed with their Ministers;

17.2 Reaffirm their commitment to the Cabinet Minute of November 2001 to be proactive in the international fora in pursuing and protecting cultural and intellectual heritage rights and responsibilities of Maori;

17.3 Ensure that Maori are consulted and adequately resourced to attend international meetings independently and as part of government delegations;

17.4 Ensure that relevant officials working on international files concerning flora and fauna and traditional knowledge related issues have sufficient understanding and comprehension of the issues to avoid the “fear factor” mentality that has influenced the work of some government departments as revealed in the evidence; 

17.5 Report annually to a Select Committee of Parliament on progress towards achieving the above objectives.

Matauranga


18. That the kaitiaki rights and interests of Ngati Kuri, Te Rarawa and Ngatiwai in their customary knowledge and matauranga (including tikanga and reo) and customary laws and practices be recognised, actively protected, and given effect to, by recommending that:

19. The Crown co-operate and engage with the Wai 262 claimants in the development and implementation of an agreed ‘Ethical Framework for Resolution’ as outlined in these submissions for the purposes of agreeing to and implementing a co-ordinated and comprehensive framework of legislation and policy, including (but not limited to):

19.1 The preservation of matauranga and customary laws and practices by way of:

19.1.1 in situ initiatives within the kaitiaki communities to maintain and strengthen matauranga, (e.g. cultural heritage, nga reo programmes, capacity building within kaitiaki communities) and to maintain and strengthen the inter-generational transmission of matauranga (e.g. wananga, tohunga, education curricula); and 

19.1.2 ex situ initiatives (with the prior informed consent and effective participation of kaitiaki) to safeguard matauranga from erosion and loss, in circumstances where matauranga is held by agencies independent of the kaitiaki communities (e.g. archives, libraries, museums, educational institutions); 

19.2 The protection of matauranga and customary laws and practices by which kaitiaki can control access to, disclosure and use of matauranga, prevent the misappropriation of matauranga, and derive equitable benefits from the application of matauranga by way of:

19.2.1 Application of customary laws and protocols as determined by the appropriate kaitiaki ;

19.2.2 Sui-generis models of protection based on intellectual property principles, which include, inter alia, applying the principles of prior informed consent of the kaitiaki and equitable benefit sharing;

19.2.3 Development of non-legal forms of protection including codes of ethics, codes of conduct and research guidelines;

19.2.4 The development and use of educative programmes and other awareness-raising mechanisms; 

19.3 The promotion of matauranga and customary laws and practices by which kaitiaki can harness matauranga for sustainable development, including:

19.3.1 Encouragement and facilitation of partnerships between kaitiaki communities and research institutions/foreign investors for research programmes on matauranga and/or biodiversity-related knowledge applying principles of prior informed consent and benefit sharing;

19.3.2 Incentives to stimulate tradition-based innovations and creativity under those principles;

19.3.3 Support for local, national and export production of matauranga derived products; technical assistance on new product development, and facilitation to meet international product standards.

20. A recommendation that relevant government departments, and Crown agencies with responsibilities in relation to preservation, protection and promotion of matauranga Maori (including tikanga, taonga works, reo and biological and genetic resources):

20.1 Accord priority to traditional knowledge and customary practice issues of kaitiaki in their relevant policy and planning documents and identify work in the output plans agreed with their Ministers;

20.2 Reaffirm their commitment to the Cabinet Minute of November 2001 to be proactive in the international fora in pursuing and protecting cultural and intellectual heritage rights and responsibilities of Maori;

20.3 Ensure that Maori are consulted and adequately resourced to attend international meetings independently and as part of government delegations;

20.4 Ensure that relevant officials working on international files relating to preservation, protection or promotion of matauranga related issues have sufficient understanding and comprehension of the issues to avoid the “fear factor” mentality that has influenced the work of some government departments as revealed in the evidence; 

20.5 Report annually to a Select Committee of Parliament on progress towards achieving the above objectives.

International

21. That the rights and interests at the international level of Ngati Kuri, Te Rarawa and Ngatiwai in relation to their indigenous flora and fauna and their environment, matauranga and customary laws and practices be immediately recognised, actively protected and given effect to, by recommending that:

22. The Crown co-operate and engage with the Wai 262 claimants in the development and implementation of an agreed ‘Ethical Framework for Resolution’ as outlined in these submissions for the purposes of agreeing to and implementing the following:

22.1 Ensuring the full and effective participation of Maori in all international fora dealing with issues relating to traditional knowledge and/or biological and genetic resources including, but not limited to, the CBD, dDRIP, WIPO, UNESCO and WTO.  Such measures for participation to involve:

22.1.1 Independent representation of Maori in these fora; 

22.1.2 Provision of adequate funding and resources to enable independent Maori representation;

22.1.3 Ensuring appropriate skilled Maori are included in New Zealand Government Delegations to these fora.

23. That the Crown undertake full and effective consultation with Maori prior to attending international meetings in order to arrive at agreed statements relating to New Zealand’s interventions in these fora;

24. That the Crown take a proactive stance in these international fora to advocate for protection of the rights and interests of Maori to their matauranga and associated cultural and intellectual heritage rights;

25. That the Crown, in collaboration and agreement with Maori, support the adoption of the Declaration on the Rights of Indigenous Peoples by the United Nations General Assembly.

26. A requirement that relevant government departments and Crown agencies with responsibilities for international issues affecting or relating to matauranga Maori and flora and fauna:

26.1 Accord priority to traditional knowledge and customary practice issues of kaitiaki in their relevant policy and planning documents and identify work in the output plans agreed with their Ministers;

26.2 Reaffirm their commitment to the Cabinet Minute of November 2001 to be proactive in the international fora in pursuing and protecting cultural and intellectual heritage rights and responsibilities of Maori;

26.3 Ensure that Maori are consulted and adequately resourced to attend international meetings independently and as part of government delegations;

26.4 Ensure that relevant officials working on international files concerning flora and fauna and traditional knowledge related issues have sufficient understanding and comprehension of the issues to avoid the “fear factor” mentality that has influenced the work of some government departments as revealed in the evidence; 

26.5 Report annually to a Select Committee of Parliament on progress towards achieving the above objectives.

Appointment of a Treaty Facilitator

27. That the Crown in agreement with Maori appoint a suitably qualified person or persons to act as a facilitator/mediator between the Crown and Maori, to (inter alia):

27.1  Facilitate the Process of Engagement as outlined in the Ethical Framework for Resolution; and

27.2 Otherwise assist as required from time to time by the Crown and Maori.

28. That the Crown provides adequate resources for the Treaty Facilitator.

Urgent and Interim Findings

29. It is submitted that based on the concessions made by the Crown witnesses during the Crown evidence weeks on particular issues raised by the claimants, that there is sufficient commonality between the claimants and the Crown evidence, to enable the Tribunal to make certain urgent and interim findings which will aid the development of a ‘Ethical Framework for Resolution’ between the parties to resolve the issues at hand.

30. Those areas of commonality between the witnesses related to (inter alia):

30.1 The recognition that matauranga Maori is a taonga, to which Maori have certain rights and responsibilities as guaranteed by the Treaty of Waitangi. The nature and parameters of those rights and responsibilities is not a matter to which the parties are in accord, and this is largely because the rights and responsibilities will depend on the circumstances of each category of matauranga, and the circumstances of its use.  The parties will benefit greatly from the Tribunal’s own final conclusions on the parameters of those rights and responsibilities; nevertheless, the status of matauranga as a taonga is accepted.

30.2 The recognition that current intellectual property rights were not intended to, and do not, adequately protect matauranga Maori.  This includes the explicit concession by the Ministry of Economic Development that new models of protection for traditional knowledge are necessary and should be developed.

30.3 The acknowledgement that misappropriation of Matauranga and reo is occurring regularly, and is likely to increase with the development of new technologies, (in particular internet based information sharing technology) and that remedial action to protect matauranga is urgently required.

30.4 The acknowledgement that the development of new models of protection of Matauranga must involve the kaitiaki of the matauranga from the outset, rather than as consultees in a Crown–run process.

30.5 The necessity for issues such as the protection of matauranga to be widely canvassed amongst whanau, hapu and iwi throughout the motu, so as to firstly raise awareness amongst kaitiaki of the current risk to matauranga and the opportunities for the development of new protection mechanisms; and secondly to ensure that protection mechanisms adequately accommodate the variances of kaitiaki from rohe to rohe, and that their particular expressions of kaitiakitanga are accommodated.

30.6 The importance to Maori of the ongoing work and development of international law and policy relating to issues of self-determination, traditional knowledge, and biological and genetic resources:

31. Therefore, the Tai Tokerau claimants submit the following findings can be made on the evidence by this Tribunal on an urgent basis:

31.1 Matauranga Maori was a taonga of whanau, hapu and iwi prior to, and as at 1840, and continues to be a taonga of kaitiaki today;

31.2 Current legislation and policy designed to protect and promote intellectual property is inadequate to deal with the protection of Matauranga;

31.3 Matauranga continues to be at risk of misappropriation because of this lack of protection.

32. Based on these urgent findings, the claimants ask that the Tribunal recommend an Ethical Framework for Resolution, involving a two-stage process: 
32.1 A claimant lead “Kanohi Ora” for whanau, hapu and iwi; and, following that strategy

32.2  A “Process of Engagement” between Maori and the Crown to develop matauranga protection mechanisms.

33. The reason for recommending a two stage process is because the claimants recognise that issues of the protection of matauranga extend beyond their own rohe, and that durable and effective solutions will necessarily require the inclusion of other kaitiaki as well.  However, in order for the wider Maori community to “catch up” to the level of understanding of the claimants, and be able to fully engage in expressing how their own kaitiaki responsibilities might be accommodated within new protection mechanisms, a concerted strategy of consultation and communication is required.

Ethical Framework for Resolution

Stage One – Kanohi Ora Strategy (Communication and Consultation amongst Maori)

34. The claimants propose that the Tribunal recommend the immediate commencement of a Communication and Consultation Strategy amongst whanau, hapu and iwi on issues raised by the Wai 262 claim.

35. Recommend that the Wai 262 claimants form the nucleus of a group responsible for the Consultation and Communication strategy; generally responsible for:

35.1 The raising of awareness among Maori of the key issues;

35.2 The canvassing of kaitiaki to determine foundational principles;

35.3 The appointment of a “Taumata” representative of kaitiaki who can engage with the Crown.

36. The claimants seek a recommendation from the Tribunal that the Crown meet the actual and reasonable costs of the Consultation and Communication Strategy.  This is on the basis that the need for protection of Matauranga arises directly from the Crowns Treaty obligation to guarantee to kaitiaki their tino rangatiratanga over their taonga.

37. The claimants would be open to general discussion with the Tribunal about details of the strategy, such as budget parameters, about how whanau, hapu and iwi are to be grouped for the purposes of consultation hui, and whether an independent facilitator or facilitators are required to assist in the process.  Additionally, the claimants would be amenable to continued Tribunal oversight of the Strategy, if that was considered necessary.

38. The claimants believe that such a strategy, if supported by an urgent Tribunal recommendation and subsequent Crown funding, could be commenced in the later part of 2007 and be completed by the time the Tribunal has finalised it substantive report.  Based on the findings and recommendations in that report, and the proceedings of the Consultation Strategy (including decisions made as to foundational principles and mandate of representatives), the Crown and Maori (by way of their Taumata) would be ready to commence the Process of Engagement.

39. At times, Crown counsel (via witness questioning) expressed doubts about the need for a process of engagement and put forward the proposition that the Waitangi Tribunal claim process was in effect the “process” for engagement.
  Claimant witnesses, Interested Persons and several Crown witnesses
 all expressed support for a process of engagement between the Crown and Maori for the purpose of finding solutions. Most, if not all, supported the notion of a “longer conversation”. All these witnesses also, acknowledged the key role the Tribunal will play in making findings and recommendations on the issues. 

40. If the above premise that Maori are to engage substantively with the Crown in a ‘longer conversation’ is accepted by the Tribunal and the Crown, then the following elements will be required:

40.1 Raising Awareness:  The capacity of whanau, hapu and iwi must be increased to understand the complex issues of intellectual property and the interface with traditional knowledge, and the search for potential solutions. Adequate time must be allowed for that to occur.

40.2 Policy Objectives and Considerations:  Kaitiaki must be provided time to discuss some of the policy consideration concerning the Process of Engagement and the potential remedies and options for resolving the issues. 

40.3 Mandate to Engage with Crown:  The whanau, hapu and iwi who are kaitiaki of the Matauranga must have an opportunity within their own tikanga to come together and determine appropriate representatives, who have the mandate to speak and negotiate solutions. These representatives are  referred to for the purposes of these submissions as a “Taumata”. 

41. Therefore, prior to commencing this “longer conversation” the claimants regard the Kanohi Ora Strategy as being paramount to the future success of that engagement with the Crown.

42. Before turning to the specifics of that communication and consultation strategy, it must be noted that the stage two “Process of Engagement” with the Crown (referred to by some witness as the ‘longer conversation’) will be addressed in some detail, so that it is not merely advocating for a “talkfest”, but a structured and timed process to achieve substantive and long lasting results.

43. It is also recommended that while Maori conduct the communication and awareness-raising strategy, the Crown might also take the opportunity to consolidate their institutional knowledge on these aspects and prepare for the Process of Engagement.  

Stage Two – Process of Engagement between Taumata and the Crown

“We suggest it is not enough to only seek solutions from within dominant western institutions and frameworks as these will continue to perpetuate historical power inequities, no matter how well-intentioned. What is needed is both the will and the way for all parties, Indigenous and non-Indigenous, academic and non-academic, to actively engage in a process of transforming relations that leads to mutually-agreed standards to guide behaviour in a post-colonial era.”

44. The claimants maintain that the issues in the Wai 262 claim are so complex and significant that they cannot be addressed in a piecemeal fashion, nor in a manner which simply seeks to “tinker” with existing Crown legislation and policy.  Rather, finding the way forward must involve good faith and measured negotiation between the Treaty partners, starting from first principles and according the perspective of kaitiaki an equitable voice, as required by the Treaty partnership.  It is for these reasons that the claimants support the notion of an ‘Ethical Framework for Resolution’ which can provide the space, expertise and willingness to move beyond and “transform” the way in which such issues have been addressed in the past. 

45. This suggested process is analogous to the concept of ‘ethical space’
 which has been developed in Canada between western research institutions and indigenous communities. A leading thinker in this field, Willie Ermine,  has this to say about ethical space:

“... the ethical space, is the realignment and shifting of the perspective,   particularly from the Western knowledge perspective that dominates the current research order, to a new center defined by symmetrical relations in cross-cultural engagement. The new partnership model of the ethical space, in a cooperative spirit between Indigenous Peoples and Western institutions, will create new currents of thought that flow in different directions and overrun the old ways of thinking.”
    
46. The concept of  ‘ethical space’ has been adopted by the Canadian Institute of Health and Research in the development of  Guidelines for Health Research Involving Aboriginal Peoples.

47. The claimants also recognise the risk that the “longer conversation” might be regarded as a protracted “talkfest”, when more immediate solutions might be recommended by the Tribunal that appear more attractive.  There are two rejoinders to this:

47.1 Firstly, the Process of Engagement need not be so protracted as to add to the current prejudice caused by the misappropriation of matauranga, if interim recommendations concerning immediate protection mechanisms are made by the Tribunal and accepted by the Crown.  This would provide a window of interim protection while the substantive engagement on long term solutions took place.  

47.2 Secondly, these submissions outline suggestions on how the ‘Process of Engagement’ would take place, including avenues of recourse to this Tribunal for guidance and facilitation where necessary.  These suggestions include:

47.2.1 the frequency of meetings between the Taumata and Crown representatives:

47.2.2 funding parameters;

47.2.3 possible engagement of a tribunal appointed facilitator/mediator to assist in the process;

47.2.4 issues which are to have primacy in negotiations, and others to which solutions are not so pressing;

47.2.5 consideration of a “suite of options” for protection such as  existing customary law mechanisms, IP mechanisms, legislatives amendments, certificates of origin, protecting matauranga in public domain (against misappropriation), and other sui generis mechanisms;

47.2.6 structural/administrative requirements at local, national and international levels; and

47.2.7 processes for the involvement of stakeholders other than the Treaty partners and particularly Crown Research Institutes, commercial users of Matauranga and involvement where appropriate of international expertise.

48. It is submitted that if appropriate parameters and guidelines are in place to ensure the Process of Engagement is focused, timely and solutions-based, then the benefit of such an engagement will greatly outweigh any perceived disadvantage from not prescribing immediate long term solutions now.  

Policy Considerations

49. The following policy considerations, although expressed in relation to matauranga, will have more general application to other aspects of the Wai 262 claim. For example, in designing models for co-management and management of certain taonga species as identified under the claimant specific recommendations. 

Policy Objectives

50. Although there are many possible objectives relating to protection of matauranga we suggest that the key policy objective for any legal framework should be the preservation, protection and promotion of customary systems of knowledge or matauranga. 
51. Possible objectives of preservation, protection and promotion might include:
51.1 to support and respect the integrity and underlying values of existing customary knowledge systems and provide incentives to the kaitiaki to maintain and safeguard their knowledge systems (for example by the re-establishment of marae based whare wanaanga);

51.2 to provide the means by which kaitiaki can control access to, disclosure and use of Matauranga, including through exercising the right to require prior informed consent;

51.3  to ensure they derive fair and equitable benefits from the application of any commercial application of their Matauranga;

51.4 to prevent the misappropriation and illicit uses of Matauranga; 

51.5 to support the harnessing of Matauranga for sustainable development including rewarding and protecting tradition-based creativity and innovation where appropriate.

Policy Principles 

52. In order to promote the policy objective, it is important that there are clear policy principles to guide the development of the substance of the policy. 
53. Possible guiding policy principles might include:

53.1 to recognise and act in accordance with the cultural values and customary laws of the kaitiaki including the recognition of whakapapa, kaitiakitanga, tino rangatiratanga, manaakitanga, tapu and mauri;

53.2 to recognise that whanau, hapu and/or iwi are the kaitiaki of matauranga (including the owners of rights associated with matauranga) and the primary decision-makers regarding its use;

53.3 to respect and give effect to the right of kaitiaki to control access to their matauranga by the exercise of their rangatiratanga;

53.4 to ensure measures and procedures for the protection of matauranga are not burdensome for kaitiaki;

53.5 to recognise that the benefits of protection from the framework should generally accrue to the kaitiaki;

53.6 to recognise that the continued uses, exchange, transmission and development of Matauranga within the customary context, should not be restricted or interfered with;

53.7 to recognise that the state has a role in the protection of Matauranga, including providing assistance to Maori communities in the management and enforcement of their rights in Matauranga;

53.8 to recognise that new forms of protection for Matauranga and conventional IPR protection should be complementary as much as possible;

53.9 to ensure access to effective enforcement and dispute-resolution mechanisms where breaches or conflicts occur. 

Process Principles

54. During questioning of various Crown witnesses, numerous examples were highlighted of what the claimants consider to be poor process by government officials, despite various Cabinet decisions recognising the importance of being “proactive” in pursuing and protecting Maori cultural and intellectual heritage rights.

55. Moreover, documents put to Mr Van Bohemen during questioning by counsel as supported by subsequent documents obtained from Te Puni Kokiri, demonstrate the resistance by the New Zealand government to support full and effective participation of Maori at the international level, despite the key role developing international measures is playing in the articulation of policies and processes for protecting matauranga. 

56. The claimants ask that the Tribunal also issue process-oriented recommendations, as it is at the policy development phase where the framework will take shape.  The use of process principles could assist in at least two ways: 

56.1 Establishing the standard by which engagement with Maori should occur in elaborating a domestic legal and policy framework to, amongst other things, ensure Maori, rather than officials, shape the framework; and 

56.2 Affirming the importance of Maori participation within international fora (recalling that a national regime has many limitations and effective protection will only come through national, regional and international measures).

57. Process principles should:

57.1 Recognise that the effective participation of Maori throughout the policy development process is critical in order to ensure that their rights as kaitiaki and rights-holders are fully and effectively protected; 

57.2 Acknowledge that policy development should be guided by aspirations of the kaitiaki as well as by the nature and characteristics of customary systems of knowledge, expression of culture, creativity and innovation.

Policy Options

58. There is an extensive menu of options from which a comprehensive framework can be built. In terms of which policy options are selected, this will be generally determined by how best to make the policy objective actionable.  The claimants submit that such decisions must be made in partnership with Maori. 
59. Ideally, the set of policy and process principles discussed above would guide and hold together the elaboration of any detailed menu of options, creating a consistent and complementary framework for Matauranga.
60. Assuming the policy objectives cover the areas of preservation, protection and promotion, it follows that a package of measures would be needed, and collectively these would form the legal and policy framework for matauranga.  While it is difficult to compartmentalise policy options into these three groups given, the significant degree of overlap, the following list includes possible national actions/tools that the Crown (and other stakeholders) could consider using to achieve the policy objectives.
Preservation Measures 

61. Preservation measures can include both in-situ and ex-situ actions.

62. In-situ actions can focus on maintaining the knowledge base and preserving and strengthening the communities themselves.  Examples include: 

62.1 cultural heritage preservation laws and programmes; 

62.2 recognition and preservation of te reo Maori and nga mita o ia iwi, ia hapu; 

62.3 recognition and strengthening of customary law and practices;

62.4 recognition of specialists (such as professional accreditation). 

63. In-situ measures can also be used to strengthen inter-generational transmission such as raising awareness of the value of matauranga to encourage renewed interest by community youth, including incorporation into formal school curriculums, training youth, and use of modern technologies to improve transmission among regionally dispersed communities.

64. Ex-situ measures can also be used to safeguard existing knowledge from erosion and loss, independent of the communities in which it is held. Examples include documentation, museums, databases and registers (including using non-written media such as video). However, the claimants stress that any ex-situ measures should only be advanced with the full and effective participation of kaitiaki, including recognition of their right to prior informed consent, in accordance with the Treaty principle of partnership.  

Protection Measures

65. A range of protection measures are needed in order to achieve the full spectrum of protection objectives. In addition the protection framework will need to contain both binding and non-binding measures ranging from detailed prescriptions through legislation through to ‘soft law’ approaches such as codes of ethics.  This is necessary to address the full range of the claimants concerns and in particular, to capture those matters not appropriately addressed through legislative intervention.

66. The protection framework could include, inter alia:

66.1 the application or amendment of intellectual property laws; 

66.2 non-intellectual property-based sui generis systems;

66.3 databases/registers;

66.4 codes of ethics;

66.5 the use of contracts and licenses. 

67. It is noted that over and above these measures, customary practices and principles govern kaitiaki dealings with their Matauranga. 

68. While the claimants recognise that each of these components can make a valuable contribution within a protection framework, the claimants are also cognisant of the advantages and disadvantages within each, and that some components are best utilised at different stages of development. In some areas, the claimants acknowledge that the Crown has made positive advances.   These aspects of the various protection components are now addressed.

69. Firstly, the claimants acknowledge that existing IPRs. The claimants acknowledge that existing IPR’s can be used to a limited degree but only in respect of new works derived from the matauranga base; they do not protect the base itself.  There are also some factors hampering Maori use of the existing IP regime which need to be addressed by the Crown.   The claimants note that MED’s Traditional Knowledge work programme includes various measures to try and improve the accessibility of the IP regime to Maori and consider this to be a useful initial step.  As well, the claimants acknowledge the valuable work undertaken by Creative New Zealand in developing Toi Iho (the Maori Made Mark).

70. Secondly, modified or adapted IPRs can be used such as preventing inappropriate IPRs being granted to third parties. The claimants also acknowledge the work carried out by MED to develop defensive protection measures to prevent inappropriate IPRs being granted to third parties (for example, the Trade Marks Act 2002 and the Patents Bill).
  However, additional measures that could occur such as perpetual collective cultural and moral rights under copyright law and mandatory disclosure of origin in patent applications.

71. Thirdly, stand-alone IP-based sui generis systems can be utilised. This is not untested or without precedent internationally.  Examples include: 

71.1 the Pacific Model Law for the Protection of Traditional Knowledge and Expressions of Culture 2002;
 (# R16 (cc)) 

71.2 the Special Intellectual Property Regime Governing the Collective Rights of Indigenous Peoples for the Protection and Defence of their Cultural Identify and their Traditional Knowledge of Panama 2000 and the related Executive Decree of 2001;
 and 

71.3 the Tunis Model Law on Copyright for Developing Countries 1976.
 

72. The claimants acknowledge the positive and constructive manner in which the New Zealand government, led by MED, has participated in the WIPO IGC in developing new forms of IP protection for what it refers to as traditional knowledge and traditional cultural expressions.  However, while an IP-based sui generis system may contribute a degree of protection within a broader framework, it will be inherently limited in its application and acceptability to kaitiaki given that it is founded on IP principles which are in many fundamental ways conceptually and philosophically at odds with customary systems and practices.  

73. This is not to say that the claimants reject the use of an IP-based sui generis system altogether; it simply highlights that additional sui generis measures/systems will also be needed which enable matauranga to be treated in a more holistic manner.  This is not possible within an IP paradigm as it compartmentalises matauranga into categories of value and such isolated treatment does not, amongst other things, reflect the broader role of matauranga in sustaining culture and fostering self-identity.
74. In respect of non-IP based sui generis systems, there is broad recognition at the international level that sui generis systems for the protection of traditional knowledge, innovations and practices need to be developed taking into consideration customary law and practices. For example, the Conference of the Parties to the Convention on Biological Diversity (of which New Zealand is a Party) has: 
74.1 Recognised that indigenous and local communities have their own systems, as part of their customary laws, for preserving and maintaining traditional knowledge, innovations and practices as well as for the protection and transmissions of traditional knowledge;

74.2 Recognised the need to halt the misuse and misappropriation of knowledge, innovations and practices of indigenous and local communities embodying traditional lifestyles relevant for the conservation and sustainable use of biological diversity and related genetic resources through effective mechanisms that will protect the rights of indigenous and local communities;

74.3 Recognised that a sui generis system for the protection of traditional knowledge at the international level may enable indigenous and local communities to effectively protect their knowledge against misuse and misappropriation and that such a system should be flexible and respect the interests and rights of indigenous and local communities;

74.4 Emphasised that any sui generis system for the protection of traditional knowledge, innovations and practices needs to be developed taking into consideration customary law and practices with the full and effective involvement and participation of concerned indigenous and local communities.

75. Such acknowledgements support the claimants’ view that, in order to be effective, sui generis systems of protection must be responsive to the particular needs and circumstances of Maori communities to enable them to carry out their roles and obligations as kaitiaki and effectively protect Matauranga.

76. The New Zealand Government has participated in all meetings of the Convention on Biological Diversity Ad Hoc Open-Ended Inter-Sessional Working Group on Article 8(j) and Related Provisions (Working Group on Article 8(j)).  The mandate of this working group includes consideration of non-intellectual property based sui generis forms of protection and the development of elements for sui generis systems.   This work is fundamentally important to the protection of Matauranga

77. Consistent with its obligations to actively protect taonga Maori,  it is submitted that the Crown must establish sui generis systems that will enable Maori to, inter alia: 

77.1 control access to, disclosure and use of traditional knowledge in accordance with tikanga; 

77.2 exercise the right to require prior informed consent for any access to or disclosure and use of traditional knowledge;

77.3 ensure that they derive fair and equitable benefits from the wider application of their traditional knowledge, innovations and practices. 

78. As well, it is noted that sui generis systems will only be effective if there are complementary measures at the regional and international level.  The Crown’s obligations are, therefore, not limited to the establishment of national systems; the Crown must also take steps to actively protect taonga Maori at the regional and international levels.

79. The establishment of databases and registers has been identified as a tool for the defensive protection of traditional knowledge in the context of defeating applications to patent traditional knowledge by parties other than the kaitiaki themselves. While there appears to be considerable support for this option internationally, there is also considerable concern regarding costs, access and use of the database, and the protection of the contents. While the advantages and disadvantages of using such databases require further discussion and debate by Maori generally, it is the claimants’ view that unless these databases are confidential repositories of Matauranga, they will do little to prevent the piracy of that knowledge and may, in fact, facilitate misappropriation and misuse.

80. Codes of ethics can also make a positive contribution to a protection framework.  As a ‘soft-law’ approach, it can help to bring about change in areas where legislative intervention may be considered too excessive.  Codes of ethics can include principles and methodologies and can be useful where external parties wish to research, access, use, exchange and/or manage information concerning Matauranga.   Article 1.3 of the Mataatua Declaration on Cultural and Intellectual Property Rights of Indigenous Peoples 1993, refers to the development of a code of ethics by indigenous peoples, which external users must observe when recording (visual, audio or written) their traditional and customary knowledge. The International Society of Ethnobiology (ISE) Code of Ethics, is an example of international best practice regarding research involving traditional knowledge of biological and genetic resources, a point that was acknowledged by several Crown witnesses.

81. The use of contracts and licenses is commonly identified as a key protection mechanism. However, in the absence of legally recognised rights, there is no incentive for external users to enter into agreements with kaitiaki.  The value of contracts in the context of the objectives of protection, is contingent upon the recognition of kaitiaki rights in relation to their matauranga.  Also, there are practical impediments that limit the extent to which contracts and licenses can be an effective protection tool for Maori.  These include capacity and capability constraints, as well as imbalances in bargaining power.  Policy initiatives are needed to help address these impediments.
Promotion Measures 
82. In some circumstances, kaitiaki may wish to use their Matauranga in sustainable development initiatives. This might include production and export of Matauranga-derived products.  The claimants consider that the Crown should provide assistance in this regard through measures such as technical assistance in new product development, scientific validation of products and meeting international product standards. The Crown could also facilitate partnerships among community-based businesses (thereby enhancing economies of scale, joint marketing and sales) as well as with foreign investors.

83. It is acknowledged that the government already has in place a number of Maori economic development initiatives, some of which are focused on matauranga Maori.  Helen Anderson on behalf of MORST presented evidence on their Matauranga Maori policy initiative, which could be considered to provide incentives to stimulate traditional knowledge-based innovations.  However, in the absence of a clear and comprehensive legal and policy framework that sets out rights and obligations, it is submitted that these types of initiatives can actually foster a ‘first in-first served’ culture, and therefore result in discontent between hapu and iwi.  Moreover, the encouragement of research on traditional knowledge-related matter must be agreed to by Maori in the first instance and this has not occurred.

84. The accreditation of traditional practitioners can also be of significant assistance in sustainable economic development activities.
Legislative Amendments

85. It is submitted that specific legislative amendments should only be considered following completion of Stages One and Two of the Process of Engagement to ensure that 

Codes of Ethics

“While a legal rights-based framework clearly has dominated discussions and negotiations in national and international fora to date, support for complementary policies and moral mechanisms is on the rise, particularly the role of voluntary codes of conduct and codes of ethics."

86. Codes of ethics, codes of conduct and research guidelines are becoming more common as educative tools and non-legal voluntary forms of protection mechanisms.  Four current examples at the international level include the Bonn Guidelines (for access and benefit sharing related to biological and genetic resources) the Akwe: Kon Guidelines (for conduct of cultural and environmental assessments); the International Society of Ethnobiologists Code of Ethics (concerning research relating to traditional knowledge and biological resources), and the CBD development of a code of conduct regarding the implementation of Article 8(j).

87. Development of codes of ethical conduct using the above models as guidelines, are practical mechanisms that work could commence on  almost immediately as a part of the Ethical Framework for Resolution.
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Maui Solomon/Leo Watson/Anne Haira/Jessica Andrew
Counsel for Claimants Ngati Kuri, Ngatiwai and Te Rarawa

� Brief of Evidence of Saana Murray, #D6(a), para 21.  See also Brief of Evidence of Haami Piripi, #P3, para 22.  


� 	In order to appreciate the full extent of the historical and contemporary legislative and policy exclusion of Maori from their role as kaitiaki of the natural environment, it is important to consider in this context the reports of Geoff Park Effective Exclusion – An Exploratory Overview of Crown Actions and Maori Responses Concerning the Indigenous Flora and Fauna, 1912-1983: (#K4), David Williams  Crown Policy Affecting Maori Knowledge Systems and Cultural Practices: (#K3), Robert McLean and Trecia Smith The Crown and Flora and Fauna: Legislation, Policies and Practices, 1983-98 (#K2); Cathy Marr, Robin Hodge and Ben White, Crown Laws, Policies and Practices in Relation to Flora and Fauna, 1840-1912 (#K5) and Jim Feldman, Treaty Rights & Pigeon Poaching: Alienation of Maori Access to Kereru, 1864-1960 (#K7).


� 	See for example Questioning of Moana Maniapoto by Crown Counsel, Transcipt of Evidence, Week 1, 11-15 December 2006.


� 	See for example eveidence of Keelan, Steel, Sewell, Parker, Smythe, Richardson, and Maniapoto.


� 	Kelly Bannister, Appropriation of Knowledge Part 1: Ethnobiology as a Casestudy I, April 2006 (a paper submitted for publication).


� 	Roger Poole (1972) coined the term ‘ethical space’ in his book Towards Deep Subjectivity to identify an abstract space that frames an area of encounter and interaction of two entities with different intentions. According to Poole (1972), “there are two sorts of space because there are two sorts of intentions. The intentions structure the space in two different ways. When the two sets of intentions…confront each other…then ethical space is set up instantaneously” (p.5). More recently, Ermine (2000) further developed that analogy of a space between two entities, as a space between the Indigenous and Western spheres of culture and knowledge relative to research issues. The positioning of these two entities, divided by the void and flux of their cultural distance, their histories, values, traditions and national imperatives, produces a significant and interesting notion that has relevance in research thought. The affirmation for the existence of two objectivities, each claiming their own distinct and autonomous view of the world, and each holding a different account of what they are seeing across the cultural border, creates the urgent necessity for a common space of retreat, reflection and dialogue.


	The entrenched differences of the two entities can fragment and interfere with real communication between individuals, nations and even different parts of the same organization because the hidden values and intentions can control behaviors, and these unnoticed cultural differences can clash without our realizing what is occurring. These distinct, unseen, unspoken differences create disparity between the West and Indigenous worlds and without an appropriate exploration of the social constructs and inhibitions that affect communications, there will no understanding of how thought functions in governing our behaviors. The act of dialogue is the act of resolving the confrontation and is itself an ethical act.


	This neutral zone is the ethical space where a precarious and fragile window of opportunity exists for “critical conversations about democracy, race, gender, class, nation, freedom, and community.” (Denzin & Lincoln, 2000, p. 1048). As Foucault (1988) states, “the things which seem most evident to us are always formed in the confluence and chances, during the course of a precarious and fragile human history.” (p. 37). The ethical space provides a paradigm for how, at the ‘confluence and chance’, cultures/worldviews/knowledge systems can engage in an ethical/moral manner. (Taken from the paper by Willie Ermine in following footnote)


� 	Willie Ermine Ethical Space: Transforming Relations (Discussion Paper, Gathering Timeline, May 3-June 24 2005).


� 	Canadian Institute Of Health And Research Project –  Ethical Guideline (Draft for Consultation), Prepared by CIHR  Ethics Office, April 2006. The Guidelines state that the “Purpose is not to restrict research but facilitate partnerships for mutual benefit.” The Purpose section provides that: “This document is designed to facilitate the ethical conduct of research involving Aboriginal peoples.� The intent is to promote health through research that is in keeping with Indigenous values and traditions. Health is understood in a broader sense than the notion of bio-psycho-social well-being (Romanow, UNESCO). In keeping with Indigenous understandings of health, the concept as used in this document also includes spiritual, cultural, community and environmental well-being. Fostering health in this sense includes enabling growth, balance, self-determination, reciprocity, relationships and peace. This is a living document, as a part of an ongoing process it is intended to be reviewed and revised in four-year cycles.”


� 	The term “defensive protection” refers to measures aimed at preventing the acquisition of intellectual property rights over traditional knowledge by parties other than the traditional knowledge holders.  In contrast, positive protection refers to the use of intellectual property rights or the development of new types of rights providing for the affirmative protection of traditional knowledge.


� 	The objective of this law is to protect the rights of traditional owners in their TK and expressions of culture and permit tradition-based creativity and innovation, including commercialisation thereof, subject to prior informed consent and benefit-sharing.  The law also reflects the policy that it should complement and not undermine IP laws.


� 	The objective of this law is to protect the collective IP rights and TK of indigenous communities through the registration, promotion, commercialisation an marketing of their rights in such a way as to give prominence to indigenous socio-cultural values and cultural identities and for social justice (Preamble and Article 1). Another key objective is the protection of the authenticity of crafts and other traditional artistic expressions.


� 	The objective of this law is to provide specific protection for works of national folklore. Protection is provided to prevent any improper exploitation and to permit adequate protection of the cultural heritage known as folklore which constitutes not only a potential for economic expansion, but also a cultural legacy intimately bound up with the individual character of the community.   Works need not be fixed in material form in order to receive protection, and their protection is without limitation in time.


� 	For example, see CBD Decision VII/16H. 


� 	Transcript of Evidence of Mason Durie(6 May 2002) tape 2, pp 41 and 44.


� 	Kelly Bannister Appropriation of Knowledge, Part 1: Ethnobiology As a Casestudy (A paper submitted for publication, April 2007)


� 	COP-8 Decision VIII/5/F - Article 8(j) and related provisions. UNEP/CBD/WG8J/4/8 14 November 2005.





